did not intend for unwarrantable failure provisions of section
104(d) to be based on lengthy investigations" or upon "a belief"
that a violation occurred. The orders before him were based not
"upon an inspection but upon sworn statements taken during an
accident investigation made 19 months prior to the time the
orders were issued." Judge Steffey's order vacating the
withdrawal orders was based on the facts that they resulted from
subsequent investigations and not from an inspection and that
they were not issued "promptly" as required by section 104(d)(2).

A similar issue was considered by Judge Lasher in Emery
Mining Company v. Secretary, 7 FMSHRC 1908 (1985).  There the
contested order was issued April 17, 1985, five days after the
alleged violation occurred, and was based on statements made by
miners to the inspector.  The violative condition was not
observed by the inspector, judge Lasher agreed with
Judge steffey and concluded that "the Act does not permit a
section 104(d)(2) order to be based on an investigation . . . but
. . . the order must be based on and it must have been a product
of an inspection of the site." Southwestern Portland Cement
Company, et.. al. v. Secretary, 7 FMSHRC 2283 (1985) involved
citations and orders issued on April 3, 1985, under Section
104(d) for alleged violations occurring on January 10, 1985.  The
citations and orders resulted from an investigation which
followed employee complaints on February 7, 1985.  Judge Morris
held that the Act does not permit a section 104(d) order to be
based on an investigation.  "Where an inspector does not inspect
the site but only learns of the alleged violation from the
statements of miners a section 104(d) order may not be issued."
In Nacco Mining Company v. Secretary, et. al,, 8 FMSHRC 59
(1986), Chief Judge Merlin, following the decisions above
referred to, held that a section 104(d)(l) citation was
improperly issued following an investigation of a section
103(g)(l) complaint. The citation was dated June 5, 1985, and
alleged a violation occurring May 30, 1985, consisting of a miner
operator going inby permanent roof supports. Emerald Mines
Corporation v. Secretary, 8 FMSHRC 324 (1986), also involved a
section 104(d)(l) citation which was issued following a section
103(g)(l) investigation. The alleged violation occurred on
July 29, 1985; the section 103(g) complaint was received on
July 30, 1986. The investigation began July 31, and continued
through August 1. The citation was written on August 8, 1985, as
a section 104(a) citation and modified on August 23, 1985, to a
section 104(d)(l) citation.  Judge Melick held that these facts
established that the section 104(d)(l) citation was not based
upon an inspection of the mine but upon an investigation through
interviews and examination of records. He therefore held it
improper, following the other administrative law judge decisions.
Finally, Judge Maurer in Greenwich Collieries v. Secretary, 8
FMSHRC 1105, held invalid section 104(d)(l) orders issued on
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